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ABSTRACT:  The  purpose  of  this  scientific  work  is  to  analyze  the  legal  
status  of  pets  in  our  legal  system,  and  verify  that  it  is  consistent  with  
the  defense  of  their  rights  in  childfree  couples  as  well  as  the  dispute  
of  such  when  the  breakdown  of  marriage  or  stable  union  occurs.  The  
Civil  Code  categorizes  pets  as  livestock.  In  order  for  these  animals  to  
have  their  due  regard,  they  should  be  treated  as  subjects  of  rights,  con-
sidering  that  they  have  the  neurological  capacity  to  generate  aware-
ness,  albeit  limited.  In  this  day  in  age,  many  couples  choose  to  achieve  
their  parental  project  with  pets  rather  than  with  children.  Despite  this  
change  in  the  family  context,  pets  are  still  classified  as  an  asset,  which  
denotes  a  gap  between  what  society  sees,  and  what  the  legislation  de-
termines.  Childfree  families  with  pets  are  a  reality  that  cannot  remain  
invisible  before  our  legislation  and  judiciary.  Thus,  it  is  necessary  to  
determine  which  animals  are  subject  to  rights  according  to  their  con-
dition,  through  appropriate  legislation  and  even  including  the  issue  of  
childfree  couples  by  discussing  custody,  the  exercise  of  rights  to  visi-
tation  and  pet  support.  Finally,  we  used  the  theoretical  method,  which  
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1.  Introduction

From the industrial revolution to the technological revolu-
tion   and   especially  with   the   consolidation  of   a  global   society,  
social  structures  have  changed,   including  the   family,  who  has  
also  suffered  numerous  changes.
The  traditional  family  model,  once  based  on  the  patriarchal  

system  where  procreation  and  equity  consisted  on  the  essence  
of  marriage,  has  ceased  to  be  the  mainstay  of  society,  to  be  re-
placed  by  another  concept  of   family,  marked  by  plurality  and  
affection.
It  is  important  to  point  out  that  the  postmodern  family  can  

be  characterized  as  an  instrument  for  achieving  happiness  and  
personal  fulfillment  by  those  who  compose  it.
It  is  noticed  also  that  the  claims  for  the  promotion  of  gender  

equality  which  were  brought  up,  especially  in  the  second  half  of  
the  twentieth  century,  caused  women  to  join  the  labor  market,  
and  no  longer  belonging  exclusively  to  the  private  and  domestic  
sphere.
These  factors,  coupled  with  the  degree  of  competitiveness  in  

the  labor  market,  caused  families  to  begin  to  think  more  care-
fully  on  the  planning  of  the  family.  Nowadays,  it  is  common  to  
see  couples  who  choose  not  to  have  children,  substituting  them  
instead  for  a  pet.
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Once  seen  as  a  mere  instrument  for  the  satisfaction  of  people,  
animals  began  to  gradually  be  considered  in  their  fullness,  and  
even  integrated  by  the  families  as  members  in  the  relationship.
When  a  breakdown  in  the  marital  bond  occurs,  pets  are  often  

brought  into  the  judicial  dispute.  However,  it  is  clear  that  such  
conflicts  resemble  more  a  custody  dispute  than  property  dispu-
te  where  food,  right  to  visitation  and  family  life  are  called  into  
question.
Nowadays,  with   the   increasing   debate   over   animal   rights,  

questions   arise  over   their   legal   status:   should   they  be   seen  as  
mere  objects  or  as  legal  subjects?
Animals  have  legal  protection  regarding  their  care  and  wel-

fare  against  cruelty.  However,  if  they  are  recognized  as  sentient  
beings,  we  question  if  they  should  therefore  be  considered  legal  
subjects.
Using   the   theoretical  method,   this  article   seeks   to  demons-

trate  that  the  classification  given  to  animals  by  the  Civil  Code  
as   livestock   is  not  consistent  with   the  condition  of  being  alive  
and   sensitive.  This  being   said,  we  demonstrate   that  when   the  
breakup  of  parental  ties  occurs,  institutions  of  family  law  cente-
red  on  protecting  children  and  adolescents,  by  analogy,  should  
apply  to  protect  pets.

2.  The  historical  evolution  of  animal  rights

Throughout  history  mankind  has  exercised  power  over  other  
living  beings  and  things,  just  for  believing  to  be  the  only  species  
to  have  feelings,  thoughts  and  sensations.
This  belief  was  based  on  the  interpretation  of  certain  biblical  

passages  describing  the  creation  of  Earth  under  the  Creationist  
perspective,  where,  after  making  man  in  his  image  and  likeness,  
the  Creator  gave  him  power  over  fish,  birds,  animals  and  Earth  
and  all  that  dwelt  therein.1
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Because  of  the  image  and  likeness  to  God,  man  granted  him-
self  authority  over  other  species.  
Initial  studies  regarding  the  interests  of  animals  appeared  in  

ancient  Greece,   in   the  works  of   the  philosopher  Theophrastus  
(372  BC  -‐‑  287  BC)  On Compassion.2
At  that  time,  there  existed  a  position  contrary  to  the  sacrifice  

of  animals.  Theophrastus  defended  the  principle  of  respect  for  
life,   regardless  of  who  stopped   it,  maintaining  the   theory  that  
animals  were  endowed  with  sensitivity  and  should  be  integrat-
ed  in  the  moral  community,  as  they  had  similar  characteristics  
to  those  of  humans.3
Although  some  were   in  favor  of  animal  welfare,   they  were  

used  exclusively  to  provide  benefits  to  humans  for  transporta-
tion,  food,  clothing  and  safety,  among  others.
In  the  Greco-‐‑Roman  period,  other  philosophers  and  thinkers  

stood  out  in  favor  of  animals  such  as  Ovid,  Plutarch,  Porphyry  
and  Seneca.4
Plutarch  and  Porphyry  defended  the  idea  that  animals  were  

beings   with   rational   development,   able   to   understand   and  
think.5  Seneca  and  Ovid,  in  turn,  defended  the  theory  that  ani-
mals  were  sentient  beings,  feeling  pain  and  joy,  among  others.6 
Nevertheless,  the  theories  mentioned  above  dealt  with  animals  
in  a  general  sense.
Only  in  the  eighteenth  century  were  there  initial  discussions  

about  integrity  and  social  status  for  animals.7
In  1776,  inspired  by  the  existing  philosophical  texts,  Humphry  

Prima    published   his   thesis   “A   Dissertation   on   the   Duty   of  
Mercy   and   the   Sin   of  Cruelty   to   Brute  Animals”   in  which   he  
defended  equal  treatment  towards  animals.8 
In  1789,  during  the  French  Revolution  Jeremy  Bentham  de-

fended  in  his  work  “An  Introduction  to  the  Principles  of  Morals  
and   Legislation”,   the   inclusion   of   animals   capable   of   feeling  
pain  and  suffering,  with  similar  interests  in  the  moral  commu-
nity  and  pointing  to  the  irrelevance  regarding  species.  9
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It  is  noted,  however,  that  all  writings  point  for  the  integration  
of  animals  as  having  rights.
Given  this  problem  and  the  need  for  specific  regulations,  in  

1822  England  introduced  the  first  act  for  animals  called  British 

Cruelty to Animals Act,   which   dealt   with   cruelties   commi ed  
against  animals.10
Germany  and  Italy  in  the  years  1838  to  1848  respectively,  cre-

ated  rules  to  regulate  specific  cases  of  animals.11
In  Brazil,  norms  addressing  the  protection  of  animals  emerged  

only  in  1924,  under  the  Decree  16.590.
Because  of  the  need  to  draw  up  rules  that  regarded  animals  

in  their  integrity  in  a  wide  and  unrestricted  way,  UNESCO  pro-
claimed  on  January  27,  1978  the  Universal  Declaration  of  Animal  
Rights,12  consisting  of  articles  that  addressed  animal  rights  with  
regard  to  respect,  care,  treatment,  liberty,  as  well  as  its  destina-
tion  as  food  or  experiment.13
It  is  noted  that  the  Federal  Constitution  of  1988  in  its  article  

225,  determines  environmental  protection  and  provides  aware-
ness  to  the  population  in  building  an  ecologically  balanced  envi-
ronment  in  order  to  ensure,  not  only  for  the  present  generation  
but  also  for  future  generations,  a  be er  quality  of  life.
The  environment  can  be  understood  as  the  set  of  elements  that  

are  part  of  what  surrounds  us,  where  we  live,  such  as  the  fauna,  
the  flora,   the  natural  and  artificial  elements;   such  a  concept   is  
not  restricted,  thus,  referring  to  nature  objectively  considered.
We  denote   that   the   constituent  wrought   significant   change  

in  the  social  conception  about  environmental  issues.  From  that  
point,   the   legislation   was   directed   to   find   solutions   for   envi-
ronmental  problems,  foster  awareness  in  a  wide  range  of  inter-
ests,  especially  for  the  construction  of  an  ecologically  balanced  
environment.14
The  intent  of  the  paradigmatic  change  is  the  improvement  of  

the  quality  of  life  of  the  present  population  and  future  genera-
tions,  in  the  pursuit  of  the  survival  of  the  human  species  threat-
ened  by  man  himself.15
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Thus,  with  the  publication  of  the  Law  No.  9,605  /  98,  provid-
ing   for  criminal  and  administrative  sanctions   for  conduct  and  
activities   harmful   to   the   environment   and   regulating   crimes  
against  non-‐‑human  animals,  Brazil  was  considered  to  be  one  of  
the  more  developed  countries   in  the  context  of  environmental  
legislation.
Despite  the  parental  rights  law  which  provides  for  constitu-

tional   and   infra-‐‑constitutional   rule   in   order   to  protect   the   en-
vironment,  it  is  stated  that  the  claim  of  both  the  constituent,  as  
well as the ordinary legislator was restricted to environmental 
inheritance,  without  providing  ample  protection  to  animals  for  
being  considered  members  of  the  fauna  and  not  as  subjects.
It  should  be  noted  that   the  constitutional  system,   in   its  pa-

ragraph  1  of  article  225,  gives  animals  an  ecological  function  of  
the  fauna,  guaranteeing  ethical  treatment  and  prohibiting  cruel  
treatment.
Therefore,  the  legal  tutored  good  is  the  sound  quality  of  hu-

man  life,  where  the  environment,  fauna  or  animals  are  instru-
ments  used  to  achieve  that  end.
The  Civil  Code,   though   it  does  not   refer   specifically   to  no-

nhuman  animals,  has  rules  that  refer  to  them,  albeit  indirectly.
Article  82  of  the  Brazilian  Civil  Code,  states  that  “movable  as-

sets  are  goods  susceptible  through  their  own  movement  or  their  
removal  by  external  forces,  without  changing  the  substance  or  
the  economic  and  social  destination”.  By  this  definition,  animals  
are  regarded  as  objects,  movable  assets  and/or  livestock.
It  is  stated,  therefore,  that  for  the  Brazilian  Civil  Code,  ani-

mals  are  considered  mere  objects,  and  therefore  devoid  of  any  
dignity.
However,  with  the  evolution  of  movements  striving  for  ani-

mal  protection  and,  in  particular,  with  the  development  of  scien-
tific  research  that  demonstrates  that  animals  have  the  ability  to  
express   intentional   behavior  with  neurological   substrates   that  
generate  awareness,  fi ing   them   into   the  category  of  goods   is  
not  coherent.
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For  Dominique  Lestel:

[…]  it  is  difficult  to  consider  that  animals  could  be  reduced  to  primi-
tive  mechanical  sets,  because  animals  too  are  the  mechanics  of  their  
own  bodies.  Accordingly,   it   is  difficult   to  view  these  animals  as  ob-
jects,   and   it   is   be er   to   consider   them   as   subjects  whose   activity   is  
organized  by  actions  and  perceptions.  Animals  are  made  of  organs;  
they  are  not  made  of  parts  like  machines.  It  is  a  subject  who  animates  
them,  not  an  engine.16

One  can  say  therefore,  that  although  the  questioning  over  the  
condition  of   animals   and   their   rights   has   been  present   throu-
ghout  history,  inserting  this  theme  in  the  legal  framework  is  re-
cent,   requiring   regulation  because   today’s   legal   conception  of  
the  nature  of  animals  is  not  able  to  consider  their  demands.

3.  Recognition  of  animals  as  legal  subjects

Throughout history we can see that animals did not have 
a   significant  value   for  men  and   therefore  were   seen  and  used  
without  any  concern  for  their  condition  as  a  live  being.
  It  is  noteworthy  to  point  out,  however,  that  when  analyzing  

historical  and  social  evolution,  we  see  that  not  only  did  man  ex-
ercise  his  power  over  animals,  but  also  over  its  own  species,  as  
with  blacks  and  women  for  instance.17
With  the  evolution  of  human  thought,  it  was  possible  to  con-

quer   rights   considered   fundamental  and  universal   in  order   to  
defend  and  give  everyone  the  full  condition  of  equality.18
The  domination  promoted  by  speciesism  with  the  idea  that  

human  beings,  because  of  their  superiority,  would  have  the  pre-
rogative  to  explore  animals  freely,  is  very  similar  to  the  domina-
tion   that  man  had  over  man  himself   in  earlier   times.  Under  a  
false  assumption  of  superiority,  man  subjugated  and  dominated  
another  as  if  he  were  the  holder  of  such  right.
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According   to  Singer,  Speciesism  “is  prejudice  or  biased  at-
titude  of  someone  in  favor  of  the  interests  of  members  of  their  
own  species,  against  the  other.”19
This  term  was  coined  in  the  1970s  by  the  scientist  and  phi-

losopher  Richard  D.  Ryder  and  was  regarded  as  the  “biased  and  
partial  a itude  towards  other  species,  like  racism  with  regard  to  
human  beings”.20
It  so  happens,  however,  that  such  a  perspective  is  being  fought  

against  with  greater   intensity,   as   it   is   inadmissible   that  under  
such  a  conception  one  can  legitimize  animal  exploitation.
In  order  to  protect  an  animal’s  wellbeing,  the  inc.  VII,  §1ª  of  

art.  225  of  the  Federal  Constitution,  the  constituent  has  forbid-
den  any  acts  of  cruelty  commi ed  against  animals,  recognizing  
them  as   sentient  beings,   that   is,   endowed  with  organizational  
structure  enabling  them  to  experience  feelings  and  sensations,21 
and  therefore  able  to  feel  pain,  pleasure,  sorrow,  joy  and  affec-
tion,  among  others.
In  The Cambridge Declaration on Consciousness Philip  low  says  

that   humans   are   not   the   only   ones   who   have   consciousness,  
where  animals  show  intentional  conduct.22
From  this  concept,  it  would  not  be  credible  that  the  legal  per-

ception  of  animals  would  continue  as  that  of  livestock.  It  is  also  
important   to  note   that   the  discussion  about   the  possibility   for  
animals  to  be  considered  subjects  of  rights   is  present  not  only  
in  Brazil  but  also  in  other  foreign  legal  systems,  as  in  the  Civil  
Codes  of  Austria,  Germany  and  Swi erland.23
In  1990,  following  the  amendment  of  the  German  Civil  Code  

(BGB  -‐‑  Bürgerliches  Gese buch),  animals  were  no  longer  con-
sidered things  and  were  protected  by  special   laws,24  and  as  of  
1994,  art.  20  of  the  German  Basic  Law  ruled  for  the  protection  
of  animals.25
Swi erland,   in   turn,   one   of   the   most   advanced   countries  

when  it  comes  to  animal  protection  laws,  recognized  in  its  con-
stitution   in   1992   the   “dignity   of   animals”,   and   since   1987  has  
had  a  specific  legislation  regulating  the  protection  of  pets.26
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In  2001  the  United  States  Supreme  Court  considered  the  pos-
sibility  of  animals  as  legal  subjects.  However,  hunting  and  fish-
ing  continue  to  be  practiced  today.27
In  2014,  the  French  National  Assembly  approved  the  amend-

ment  in  the  French  Civil  Code,  in  order  to  consider  animals  as  
living   beings   endowed   with   personality   and   not   as   movable  
assets.28
As  we  can  see,  many  countries  have  advanced  in  their  legis-

lation  in  order  to  fully  protect  the  rights  of  animals,  and  Brazil  
cannot  remain  inert  before  such  needed  demand.
There  is  a  struggle  among  the  various  positions  in  favor  of  

change   in   the   legal   status  of  animals   to   recognize  non-‐‑human  
animals  as  legal  subjects.
One  cannot  confuse  “person”  with  “legal  subject”.  According  

to  Art.  1  of  the  Civil  Code,  people  are  beings  capable  of  rights  
and  duties  in  the  civil  order,  where  the  concept  of  legal  subjects  
is  broader  than  that  of  person.29
According  to  Lorena  Xavier  Costa,  a  legal  subject  is  the  entity  

for  which  the  legislator  “grants  rights,  be  it  a  person  or  not  and  
being  only  the  recipient  of  legal  commands  governing  a  particu-
lar  legal  relationship,  becoming,  thus,  its  subjective  element”.30
Paulo  Lôbo,  asserts  that:

[...]  the  a ribute  of  person  is  given  by  the  law,  not  being  a  concept  ex-
tracted  from  nature,  and,  thus  being  cultural  and  historical.  The  resis-
tance  within  the  Law  to  recognize  animals  as  legal  subjects  overrides  
the  legal  issue,  having  then  a  social  political  characteristic  [...].31

The   law  also   assigns   the   concept   and   the  nature  of   juristic  
person  to  entities  that  have  no  physical  existence.  We  would  add  
that  there  are  entities  that  the  law  does  not  consider  as  a  person  
and  yet  assigns  the  capacity  to  act,  such  as  a  bankrupt  estate,  as-
sets,  mixed-‐‑property,  timeshares,  etc.
Not  every  single  person  has  the  capacity  to  act  in  court,  de-

spite  being  endowed  with  personality,  such  as  the  disabled,  who  
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rely  on  representation.  Thus,  animals  as   legal   subjects   require  
such  representation  in  our  legal  system.
Even   the  Civil  Procedure  Code  of   2015,   in   art.   75,   lists   the  

legal  subjects  which  are  represented  in  court  such  as:  The  Union  
represented  by  the  A orney  General’s  Office;  the  States  by  the  
Federal  District  by  prosecutors,  the  bankruptcy  estate  by  the  ju-
dicial  trustee;  assets  by  properties  executor  among  others.32
It  should  be  noted  that  not  every  legal  subject  is  considered  

subject  to  a  duty,  such  as  the  unborn  child  who,  despite  being  a  
subject  of  law  has  no  assigned  duties.
The  idea  of  objectification  of  animals  is  obsolete,  and  foreign  

legislations   have   already   advanced   in   the   protection   of   such  
rights,  giving  them  a  differentiated  treatment.  We  can  cite  in  this  
regard  the  Constitution  of  Ecuador  in  its  art.  71,  which  establish-
es  that  animals  are  rights  holders  with  the  objective  of  creating  a  
balance  within  the  environment  for  human  benefit.33
Edna  Cardozo  Dias  states  the  following  on  the  subject:  “[...]  

animals  have  rights  and  their  rights  are  the  duty  of  all  men”.34 
Thus,  animals  cannot  be  treated  as  a  means  to  meet  the  satisfac-
tion  and  needs  of  man.
Therefore,  animals  are  subject  to  civil  and  constitutional  rights,  

according  to  their  condition,  and  deserving  legal  protection.

4.  Applicability  of  norms  governing  family  law  for  a  
pet’s  best  interest  in  childfree  couples

With  the  evolution  of  the  concept  of  family  unit  as  well  as  the  
development  of  new  technologies  that  have  greatly  influenced  
the  creation  of  new  market  niches,  many  families  have  decided  
not  to  have  children,  either  because  they  are  not  able  or  as  a  re-
sult  of  extreme  concern  for  their  professional  career.
Therefore,  it  is  not  uncommon  for  children  to  be  replaced  by  

pets,  which  are  actually  considered  for  many  couples  as  mem-
bers  of   the   family.35  Couples  who  opt   for  not  having  children  
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often  adopt  pets  and  develop  a  relationship  of  extreme  love  and  
affection  and  provide  similar  treatment  to  that  given  to  children,  
such  as  having  birthday  parties,  providing  Christmas  gifts,  and  
so  on.
Thus,   once   the   emotional   bond   between   the   pet   and   care-

givers  is  established,  when  rupture  occurs  in  the  marital  bond,  
there  may  be  disputes  over  pets,  which  must  be  observed  and  
solved  by  applying  the  laws  pertaining  to  family  law  and  what  
it  institutes.  And  this,  par  excellence,  involves  family  courts.
Just  as  children  and  adolescents,  pets  are  vulnerable  beings  

that   should   have   particular   treatments   in   the   face   of   family  
disputes,  while  maintaining   their  best   interest.  Of  course,   this  
comparison  should  be  viewed  with  caution  because  animals  can  
never  be  independent  as  children  when  they  grow  up.
In  this  same  perspective  it  is  appropriate  to  create  legislation  

adequate  for  the  circumstances  of  animals,  even  regulating  their  
status  as  a  member  of  childfree  couples.  The  recognition  of  this  
type  of  family  is  irrefutable  and  we  can  no  longer  objectify  ani-
mals  by  assigning  them  the  condition  of goods.
Recently  there  have  been  trials  in  this  regard,  as  for  example  

in  early  2016  where  in  the  State  of  São  Paulo,  Judge  Fernando  
Henrique   Pinto   from   the   2nd   Family   Court   and   Probate   of  
Jacarei,  by  not  objectifying  the  animal  and  using,  by  analogy,  the  
rules  governing  custody  of  a  disabled.  He  determined  alternat-
ing  custody  of  a  dog  to  its  owners  who  were  undergoing  a  legal  
separation  process.36
Interestingly,  the  judiciary  system  is  being  requested  increa-

singly  to  resolve  these  issues.  In  May  2016,  judge  Katscharowski  
Leandro  Aguiar  in  charge  of  the  7th  Civil  Court  of  the  district  of  
Joinville,  when  receiving  the  case  discussing  custody  of  a  pet,  
he  referred  the  case  to  the  Family  Court  and  emphasized  in  his  
decision:

I  think  the  real  issue  lies  on  the  statement,  though  incidental,  of  the  
possession  and  ownership  of   the  animal,  whose  discussion,   in   turn,  
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involves  Family  Law  [...]  Perhaps  taking  advantage  of   the  academic  
field,  the  conception,  though  yet  restricted  is  timidly  appearing  in  ju-
risprudence  and  considering  animals,  especially  mammals  and  birds,  
as  being  endowed  with  a  certain  conscience.37

One   can   affirm,   therefore,   that   pets   are   increasingly   occu-
pying   a   significant   role  within   the   family,   receiving   affection,  
a ention  and  even  a  treatment  similar  to  those  given  to  children,  
and  such  a  fact  cannot  be  ignored  by  the  judiciary.
Thus,  it  is  essential  to  create  an  appropriate  legal  status,  whi-

ch  not  only  meets  specifically  the  demands  but  is  suited  to  the  
peculiarities   of   this   type   of   relationship;   a   relationship  where  
interests  are  taken  into  consideration.  A  relationship  with  affec-
tion  and  care,  remembering  that both feel  pain,  love,  pleasure,  
happiness,   joy,   sadness   and   allowing   the   spouses   or   partners  
to  request  custody,  food,  and  the  right  to  visitation,  exercising  
the  principle  of  the  best  interest  which  it  is  the  most  vulnerable  
in  the  relationship:  prioritizing  physical  and  psychological  well-‐‑
being.

5.  Final  considerations  

Throughout  history,  animals  have  been  seen  as  a  means   to  
satisfy   the  desires   and  needs   of   human  beings,  without   there  
being  any  limitation  in  their  exploitation.
With   the  discovery   that   animals  were   actually  beings  with  

the  capacity  to  experience  feelings,  coupled  with  growing  ani-
mal  rights  movements,  regulations  were  created  to  avoid  such  
degrading  treatments.
In  addition,  due  to  structural  changes  in  post-‐‑modern  socie-

ty,  many  couples  decided  not  to  fulfill  their  role  of  parenthood,  
opting  for  the  inclusion  of  pets  in  the  family  instead  of  having  
children.
Although   the   parental   rights   law   considers   animals   as   li-

vestock,  when  the  breakdown  of  marital  bond  occurs,  disputes  
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over  pets  are  not   similar   to   those  of  property,  but   instead  are  
equivalent  to  disputes  involving  children  and  adolescents,  as  it  
discusses  custody,  the  right  to  coexistence  and  support  for  their  
benefit.
This  time,  in  order  to  contemplate  the  protection  of  the  rights  

of  animals  as  sentient   living  beings,  until  a  specific   legislation  
prevails  with  the  perspective  that  these,  in  fact,  are  subjects  of  
rights  with   applicable   litigations   in  which   they   appear   as   the  
center  of  the  dispute,  the  institutions  of  family  rights  must  first  
recognize   them   and   consequently   the   existence   of   childfree  
couples.
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