
THE POLICE FUNCTION 

SEVENTH EDITION 

by 

FRANK W. MrLLER 

Late Professor of Criminal Jurisprudence, 
Washington University 

ROBERT O. DAWSON 

Late Professor of Law, 
University of Texas 

GEORGE E. Drx 

George R. Killam, Jr. Chair of Criminal Law, 
University of Texas 

RAYMOND L P ARNAS 

Late Professor of Law, 
University of California, Davis 

FOUNDATION PRESS 

2012 THOMSON REUTERS' 

(\ ! ;) STJ00096797



This publication was created to provide you with accurate and authoritative information concerning the 
subject matter covered; however, this publication was not necessarily prepared by persons licensed to 
practice law in a particular jurisdiction. The publisher is not engaged in rendering legal 01' other 
professional advice and this publication is not a substitute for the advice of an attorney. Ifyou require legal 
01' other expert advice, you should seek the services of a competent attorney 01' other professional. 

N othing contained herein is intended 01' written to be used for the purposes of 1) avoiding penalties imposed 
unde!' the federal Internai Revenue Code, 01' 2) promoting, marketing 01' recommending to another party 
any transaction 01' matter addressed herein. 

© 2000 FOUNDATION PRESS 
© 2012 By THOMSON REUTERS/FOUNDATION PRESS 

1 New York Plaza, 34th Floor 
New York, NY 10004 
Phone Tol! Free 1-877-888-1330 
Fax 646-424-5201 
foundation-press.com 

Printed in the United States af America 

ISBN 978-1-59941-564-2 

Mat #40758478 

( 
u 



TABLE OF CONTENTS 

PREFACE---------------------------------------------------------------------------- __________ _ 

TABLE OF CASES -----------------------------------------------------------------------------

Prelude: The Criminal Justice Process --------------------- ______________________ _ 

Introduction: Federal and State Constitutional Provisions Mfecting 
Law Enforcement Conduct ---------------------------- __________________________ ---

CHAPTER 1 The Exclusionary Sanction -_____________________________ _ 

Editors' Introduction: Exclusionary Rules ----------------------- ________________ _ 
A. Adoption ofthe Federal Constitutional Exclusionary Sanction------

Editors' Introduction ---------------------------------------------------------------
Mapp v. Ohio -------------------------------------------- __________ -__________________ _ 
Notes -------------------------------------------------------------------------------------

B. Scope of Exclusionary Sanctions: Standing, Fruit of the Poisonous 
Tree, Independent Source and Attenuation of the Taint -__________ _ 

Editors' Introductory Note: Exclusionary Sanction Issues, Re-
quirements and Exceptions----------------------- _____________________ --- ____ _ 

Wong Sun v. United States ------------------------------- _______________________ _ 
Notes ------------------------------------------------- _____ -- ____________________________ _ 

C. Exceptions to Exclusionary Requirements------------------------ __________ _ 
Editors' Introduction: Exclusionary Sanction Exceptions -__________ _ 
Herring v. United States ------------------------------------------ ________________ _ 
Davis v. United States --------------------------------------- _______________ -- _____ _ 

CHAPTER 2 Constitutional Doctrines Relating to Law En-
forcement Conduct ---------------------------------------------- ________ ----

A. Scope ofthe Basic Doctrines ----------------------- _____________________________ _ 
Schmerber v. California ----------------------------- _____________________________ _ 
Notes ------------------------------------------- ___________ -_____________________________ _ 
Editors' Note: Dimensions of Fourth Amendment "Reasonable-

ness" and "Standardized Procedures" ------------------------- __________ _ 
B. Officers' "Intent" and Pretext Motivation ----------------------- __________ _ 

Editors' Introduction: The Constitutional Significance of Officers' 
Motivation --------------------------------------------- _________ -- _________________ _ 

Whren v. United States------------------- _____________________________ ____________ _ 
Notes ------ ________________________________________________ -_____________________________ _ 

Editors' Note: Pretext Motivation Under State Law-----------------------
C. The Fourth Amendment's Prohibition Against Unreasonable 

Searches and Seizures----------------------------- _____________________________ _ 
Editors' Introduction: Private Party Searches and Seizures-----------
1. Police Activity Constituting a "Search" ---------------------- __________ _ 

iii 
xv 

1 

9 

13 

13 
15 
15 
16 
22 

27 

27 
28 
34 
40 
40 
49 
56 

66 

67 
67 
74 

77 
80 

80 
81 
86 
86 

87 
88 
89 

vii 



viii T ABLE OF CONTENTS 

Editors' Introduction: The Katz Criterion for Identifying 
Searches and the Reasonableness of Searches ---------------------- 89 

a. Entry Onto "Open Fields" ---------------------------------------------- 95 
Oliver v. United States ---------------------------------------------------- 95 
Editors' Note: The Protected Curtilage------------------------------- 105 

b. Assisted Observations ----------------------------------------------------- 107 
Editors' Introduction -----------------_____________________________________ 107 
Kyllo v. United States ----------------------------------------------------- 109 
United States v. Jones ----------------------------------------------------- 115 

2. Definition and Reasonableness of Activity Constituting a "Sei
zure" of Property ------------------------------------------------------------ 126 

Editors' Introduction: Seizures of Items Under Fourth Amend-
ment Law ----------------------------------------------------------------------- 126 

Horton v. California ------------------------------------------------------------ 130 
3. Applying the "Standing" Requirement __________________________________ 136 

Rakas v. Illinois ----------------------------------------------- _______ ----------- 137 
Notes --- ---- --- --- ------ -----_ -------- ------ --- ---__ --____ ----- -----___ ----_ -- --- -- -- 143 

CHAPTER 3 Issuance and Execution of Arrest and Search 
Warrants ______________________________________________________ -___________________ 148 

Editors' Introduction: Warrants, Their Use, and Basic Fourth Amend
ment Requirements ------------------------------------------------------------------- 148 

A. The Showing of Probable Cause ------------------------------------------------ 157 
1. The Initial Showing Before the Magistrate ----------------------------- 158 

Editors' Introduction: The "Probable Cause" Showing ____________ 158 
Illinois v. Gates ----------------------------------------------- _______ ------------ 160 
Notes ------------------------ ______________________________ -------___________________ 170 

2. Need to Test Each Provision of a Warrant and "Severability" 
of Provisions -----------------------------______________________________________ 172 

Editors' Note: Analysis of Multi-Provision Warrants---------------- 172 
3. Challenging Factual Statements in the Affidavit --------------------- 173 

Franks v. Delaware ------------------------------------------------------------- 173 
Notes -------------------------------------------------------------___________________ 184 

B. Entering the Premises and Similar Aspects of the Execution of 
Warrants ----------------------------------------------------------__________________ 185 

Editors' Introduction: Announcement Demands and Related Re-
quirements for Execution ofWarrants------------------___________________ 185 

United States v. Banks ------------------------------------------------------------- 192 
Notes and Questions --------------------------______________________________________ 196 
Hudson v. Michigan ---------------------------------------------___________________ 199 

C. Particularity Demanded ofWarrants and Related Limits on Execu-
tion ofWarrants ------------------------------------------------ ______ ------------ 207 

Editors' Introduction: Particularity and Its Effect on Execution of 
the Warrant -----------------------------------------------------___________________ 207 

Maryland v. Garrison -------------------------------------------------------------- 213 
Notes ------------------------------------------------ ______ ------------___________________ 220 



TABLE OF CONTENTS 

CHAPTER 4 Detentions of Persons and Related Searches ---- 227 

Editors' Introduetion: Detentions, Seizures and Their Charaeteriza-
tion ---- ---- ----- ---- -------- --- --- --- ---------- ---- ------ ---------------- --_ ----- ---__ ------ 228 

A. Determining Whether a Person is Detained or Seized -----------________ 229 
Editors' Introduetion: Defining "Seizures" of the Person-------------- 229 
California v. Hodari D. ------------------------- _____________________________ ----__ 230 
Note ----------------------------------------------------------------------________________ 235 
Editors' Note: Seizure of a Stationary Suspect ----------------------_______ 235 

B. Arrests and Associated Searehes--______________________________________________ 239 
Editors' Introduetion: Arrests and Their Validity------------------------- 239 
1. Permissibility of Custodial Arrests ----____________________________________ 249 

Atwater v. City of Lago Vista ------------------------------------------------ 249 
2. Searehes Incident to Arrests-------------- __________________________________ - 257 

Editors' Introduetion: Searehes Incident to Arrests and Those 
Part of Stationhouse Proeessing -_______________________________________ 257 

Chimel v. California---------------------------------------------- --____________ 259 
Notes --------------------------------------------- _________ --------__________________ 263 

3. "Incidental" Searehes ofVehicles ------------------------- ________________ 266 
New York v. Belton ---------------------------------------------________________ 266 
Note-------------------------------------------------- ------------------------- _______ 270 
Arizona v. Gant --------------------- _________________________________ -___________ 271 

C. Field Detentions for Investigation and Related Searehes ----___________ 278 
Editors' Introduetion: Terry "Stops" and "Frisks" ---___________________ 278 
1. Field Detentions ------------------------------ ________________________ -__________ 285 

a. Analysis of Field Eneounters----------------------------________________ 286 
Florida v. Royer --------------------------------------------_________________ 286 
Notes ----------------------------------------- _____________ ----__________________ 291 

b. Requirement of Reasonable Suspicion ------------------------_______ 294 
Editors' Introduetion: Reasonable Suspieion -----_________________ 294 
Illinois v. Wardlow -----------______________________________________________ 300 
Editors' Note: Stops for Minar, Possessory, Past and Future 

Offenses --------------------------------------------------------------------- 305 
e. Seeking Identifieation During Field Stops-------------------------- 309 

Hiibel v. Sixth Judicial District Court of Nevada, Humboldt 
County, et alo -------_______________________________________________________ 309 

2. Weapon Searehes-------------------- ____________________________________________ 316 
Editors' Introduetion: Searehing for Weapons on Less Than 

Probable Cause --------------------------------------------------------_______ 316 
Minnesota V. Dickerson ------------____________________________________________ 318 
Notes -------------------------------------------------------------------------------- 323 

3. Stop and Frisk on Suspicion of Carrying a Firearm _________________ 324 
Editors' Introduetion ---------------------------------------------------------- 324 
Florida V. J. L. ----------------------- _______________________________ -----________ 325 

D. Traffie Stops-------------------------------------------------__________________________ 328 
1. Traffie Stops as a Distinguishable Type of Detention -----__________ 329 

Editors' Introduetion ---_______________________________________________________ 329 
Knowles V. Iowa ------------------------------------------------ ______ ---________ 333 

ix 



x 'l'ABLE OF CONTENTS 

Notes ------__________________________________________________________________________ 335 
Illinois v. Caballes ------- _______________________________________________ -------- 340 
Note-------------------------------------------------- ________________________________ 346 

2. Race-related Issues in the Use of Traffic Stops------------------------ 346 
Commonwealth v. Lora--------------------------------------------------- ----- 346 

E. Sobriety Checkpoints and Related Detentions ----------------------------- 353 
Editors' Introduction: Suspicionless Stops ---------------------------------- 353 
Michigan v. Sitz-------------------------------------------------- -------------------- 355 
Note ----------- -___ ------------ ----_____ --_ -- ----- ---_______ -------------------- ---------- 360 
City of Indianapolis v. Edmond ------------------------------------------------- 360 
Notes -----------__________________________________________________________________________ 368 

CHAPTER 5 "Warrantless" Searches-___________________________________ 370 

Editors' Introduction: Exceptions to Benchmark Fourth Amendment 
Requirements --------------------------------------------------------------------------- 371 

A. Exigent Circumstances------------------------------------------------------------- 372 
Vale v. Louisiana -------------- ________________________________________ -------------- 373 
Notes -----------__________________________________________________________________________ 376 
Illinois v. McArthur -_____________________________________________________ ----------- 378 
Editors' Note: The "Emergency Aid" Doctrine ----------------------------- 383 

B. Administrative Inspections and Searches of Licensed Premises ------ 385 
Editors' Introduction: "Administrative" Housing Code Inspections 385 
New York v. Burger ---------- ____________________________________________ ----------- 387 
Notes -----------__________________________________________________________________________ 397 
Editors' Note: Drug Testing and "Special Needs" ------__________________ 402 

C. Consent Searches ____________________________________________________________________ 404 

1. The Effectiveness of Consent------------------------------------------------ 405 
Schneckloth v. Bustamonte --------------_____________________________________ 406 
Notes -- ----________ -- --- ------_____ ------------ -____ -__ -- ----- ----- -------- -- ------- - 415 

2. Authority to Consent: "Third Party" Consents -----__________________ 418 
Editors' Introduction: Consents Given by Third Parties ----------- 418 
Illinois v. Rodriguez--------------------------------------------- --------------- 419 
Note-------------------------------------------------- -------------------------------- 424 
Editors' Note: Present and Objecting Occupants ----__________________ 424 

3. Scope of Consent ______________________________________________________ ---------- 427 
Florida v. Jimeno -------- ______________________________________________ --------- 428 

D. Searches and Seizures ofVehicles---------------------------------------------- 430 
1. The "Vehicle" Exception to the Search Warrant Requirements 431 

Editors' Introduction: "Automobile" or "Vehicle" Exception ---- 431 
Chambers v. Maroney ---------------------------------------------------------- 433 
Notes ------ ________________________________________________ -------------------------- 437 

2. Searches of Containers Found in Vehicles ------------------------------ 438 
California v. Acevedo ----------------------------------------------------------- 439 
Editors' Note: Containers Belonging to Passengers ------------------ 445 

3. Seizure and Inventory ofVehicles ----------------------------------------- 447 
E ditors , Introduction: Impoundment ofVehicles and Inventory-

ing of Impounded Vehicles ------------------------------------------------ 447 
Colorado v. Bertine ------ ________________________________________________ ------- 449 
Note--------------------------- _______________________ ---------------- ________________ 455 



T ABLE OF CONTENTS 

E. Searches and Seizures at or Near International Borders --_____________ 455 
1. Enforcement Activity at the International Border --_________________ 456 

United States v. Montoya de Hernandez --------_________________________ 456 
Editors' Note: "Routine" Searches of Vehicles at the Border ------ 464 

2. Border-Related Enforcement Activity ____________________________________ 465 
Editors' Introduction ----------------------- _______________________________ ---- 465 
United States v. Martinez-Fuerte -------------------------------___________ 467 

F. Extraordinarily Intrusive Searches -------------------------------- ____________ 476 
Winston v. Lee -------------------------------------------------------------___________ 476 

CHAPTER 6 Interrogation and Confessions----______________________ 484 

Editors' Introduction: "Confession Law" -----------------------------____________ 485 
Editors' Note: Confession Law, Reliability of Confessions, and the Role 

of Judges and Juries------------------------------------------------ ------------------ 488 
Notes ------------------------------------------------------------------------------------------ 495 
Editors' Note: Proposals for Reform of Confession Law ---------------------- 499 
A. The Requirement of "Voluntariness" --_______________________________________ 504 

Editors' Introduction: Content, and Current Significance of the 
Voluntariness Requirement --------------------------------------------------- 504 

Moore v. Czerniak----------------------------------------------- ------_______________ 512 
Notes ---- ------------ ---- --- ------ --------------- --- --- -------------- ----- ----- ----------- 518 

B. Self-Incrimination and Miranda's Right to Counsel -----________________ 520 
1. The Miranda Decision --------------------------------------------------------- 520 

Editors' Introduction: The Miranda Rights----------------------------- 520 
Miranda v. Arizona -------------________________________________________________ 521 
Notes ----- --------- ------ --- ------- ---- --------- ---- --------- ------- --------- -- ------ 533 
Editors' Note: Identifying and Distinguishing the Miranda 

Rights -----------------------------------------___________________________________ 537 
2. Applicability of Miranda ------________________________________________________ 538 

Editors' Introduction: "Threshold" Issues and Exceptions ------- 538 
a. The Requirement of "Interrogation" -------------------------------- 540 

Rhode Island v. Innis ----------------------------------------------------- 541 
Notes ---------------------------------------------------------------------------- 546 

b. The Requirement of "Custody" ---------------------------------------- 547 
Editors' Introduction: Miranda's Custody Prerequisite -------- 547 
Berkemer v. McCarty ------------------------------------------------------ 552 
Notes ---------------------------------------------------------------------------- 557 

3. Invoking Miranda Rights ----------------------------------------------------- 559 
Editors' Introduction: Invoking the Miranda Rights and Bar-

ring Interrogation------------------------------------------------------------ 559 
Davis v. United States --------------------------------------------------------- 567 
Notes -------------------------------------------------------------------------------- 573 

4. Waiver of Miranda Rights ---------------------------------------------------- 575 
Editors' Introduction: Miranda Waiver Issues------------------------- 575 
a. The "Waiver" Required ----------------------------______________________ 577 

Editors' Introduction: Need for Proof of a "Waiver" ___________ 577 
Berghuis v. Thompkins ----------------------------------------___________ 578 
Note ------------------------------------------------------------------___________ 586 

xi 



xii TABLE aF CaNTENTS 

b. Effectiveness af a Waiver------------------------------------------------- 586 
Editars' Intraductian: Effectiveness af Miranda Waivers------ 586 
Moran v. Burbine ______________________________________________________ ----- 590 
Notes -- ____________________________________________________ ---------------------- 598 

5. "Fruits" af a Canfessian Inadmissible Under Miranda and 
"Questian First" Tactics __________________________________________________ 602 

Editars' Intraductian -- ____________________________________________________ ---- 602 
Missouri v. Seibert ______________________________________________________ --______ 604 
Note-------------------------------------------------- -_______________________________ 614 

6. Impact af Miranda ______________________________________________________ --______ 616 

Editors' Note: The Effect of Miranda ------------------------------------- 616 
7. Legislative "Madificatian" af Miranda and Reaffirmatian af the 

Canstitutional Requirement ---___________________________________________ 621 
Omnibus Crime Contral and Safe Streets Act of 1968 --------------- 622 
Dickerson v. United States --------------_____________________________________ 623 

C. Sixth Amendment Right to Counsel------_____________________________________ 628 
Editors' Introduction: Sixth Amendment Right to Counsel During 

Police Questioning --------------------------------------------------------------- 628 
Patterson v. Illinois ----------------------------------------------------------------- 635 
Notes ------------------------------------------------------------------------------------- 643 

CHAPTER 7 Undercover Investigations-_______________________________ 646 

Editors' Introduction: Undercover Law Enforcement Activities and 
Special Concerns ----------------------------------------------------------------------- 646 

A. Entrapment---------------------------------------------------------------------------- 648 
E ditors , Introduction: Entrapment as a Limit on Law Enforce

ment Activity----------------------------------------------------------------------- 648 
United States v. RusselL----------------------------------------------- ----------- 648 
Notes ------------------------------------------------------------------------------------- 657 

B. Elicitation of Self-Incriminating Statements ------------------------------- 662 
Editors' Introduction: Application of the Fifth and Sixth Amend

ments to Undercover Investigations---------------------------------------- 662 
United States v. Henry ------------------------------------------------------------- 664 
Notes ------------------------------------------------------------------------------------- 671 

C. Undercover Activities as "Searches" (and Related Matters)----------- 673 
Hoffa v. United States -------------------------------------------------------------- 673 
Notes ------------------------------------------------------_______________________________ 677 

CHAPTER 8 Grand Jury Investigative Functions -----____________ 681 

Editors' Introduction: Grand Jury Investigative Powers -------------------- 681 
A. The Subpoena Power -_____________________________________________________ ---______ 686 

United States v. Dionisio ---------------------------------------------------------- 686 
United States v. Mara -------------------------------------------------------------- 691 
Notes ------------------------------------------------------------------------------------- 695 



TABLE OF CONTENTS 

B. Questioning and the Privilege Against Compelled Self-Incrimina-
tion ------------------------------------------------------------------------------------ 700 

United States v. Washington ----------------------------------------------------- 701 
Notes ------------------------------------------------------------------------------------- 706 

CHAPTER 9 Eyewitness Identification --------------------------------- 712 

A. The Scientific Background-------------------------------------------------------- 713 
State v. Henderson--------------------------------------------- ---------------------- 714 
Editors' Note: Juror Awareness ofthe Science------------------------------ 721 

B. Federal Constitutional Issues---------------------------------------------------- 722 
Editors' Introduction: The Supreme Court's Eyewitness Trilogy ---- 722 
1. Assistance of Counsel---------------------------------------------------------- 723 

United States v. Wade-------------------------------------------------- -------- 723 
Notes -------------------------------------------------------------------------------- 730 

2. Prohibition Against Impermissibly Suggestive Procedures -------- 731 
Editors' Introduction: The Due Process Prohibition Against 

Excessive Suggestiveness -------------------------------------------------- 731 
Manson v. Brathwaite --------------------------------------------------------- 733 
Notes -------------------------------------------------------------------------------- 741 

C. Other Evidentiary and Procedural Safeguards Against Unreliable 
Eyewitness Testimony ---------------------------------------------------------- 743 

Editors' Introduction --------------------------------------------------------------- 743 
State v. Henderson--------------------------------------------- ______________________ 744 
Notes ------------------------------------------------------------------------------------- 758 

INDEx - _____________________________________________________ ------------------------------------ 761 

xiii 




